ORDINANCE NO. 01-03

An ordinance to rescind Resolution 201-01 that amended Section 110
of the Law and Order Code to prohibit the Tribal Court from hearing or
adjudicating any case involving the probate of tribal member estates
and wills, and enact this Probate Code for the purpose of ensuring that
the personai property of tribal member decedents passes to the
rightful heirs or beneficiaries.

Pursuant to the authority of the Colorado River Indian Tribes
(hereinafter CRIT or Tribes), and its authority to enact ordinances on
matters of general and permanent interests to the Tribes as
enumerated in Article VI, Section 1, of the Constitution of the Colorado
River Indian Tribes, the Tribal Council enacts this Probate Code as
follows:
Probate Code

Article T

CHAPTER 1. GENERAL PROVISIONS

Section 1.101 Findings and Purpose

(A) Findings of the Tribal Council:

The objective of the Probate Code is to provide for the exercise of the
greatest possible tribal jurisdiction over the probate of the estate of
decedents who were domiciled or owned personal property on the
Colorado River Indian Reservation. The Tribal Council finds that
probate procedure in the Tribal Court is in the best interest of tribal
members in that probate may be concluded more economically and
more expeditiously than by other jurisdictions. Furthermore, the
determination of how property is disposed upon a person’s death is an
exercise of self-governance crucial to tribal sovereignty.

Tribal Courts exist for the benefit of Tribal Members and other
residents of the Colorado River Indian Reservation, not for the benefit
of judges or lawyers. All persons appearing before the court shall be
treated with respect.

(B) Purpose:



This code shall be liberally construed and applied to meet the following
objectives:

To ensure that the personal property of decedents passes to the
rightful heirs or beneficiaries;

1. To comply with the decedent’s wishes as much as possible;

2. To comply with tribal custom and tradition;

3 To provide a simple, efficient and inexpensive method for
probating decedent’s personal property;

4. To ensure the rights of creditors of decedents are
protected to the extent possible and fair; and,

5. To promote and further the Tribes’ inherent right to self-
governance.

Section 1.102 Jurisdiction

The Tribal Court shall have jurisdiction to administer in probate
the estate of a decedent whose place of domicile was, at the time of
their death, within the Colorado River Indian Reservation.

Section 1.103 Definitions
“"Abatement” means a reduction or decrease.

“Administrator” means the person appointed by the Tribal Court to
administer the estate of a decedent according to this Probate Code and
may include an Administrator nominated by the decedent’s will,
appointed at the request of an interested party, or appointed by the
Court.

“Beneficiary” means any person nominated in a will to receive an
interest in property other than in a fiduciary capacity.

“Class Gift” means a devise or gift to a body of people, uncertain in
number at the time of the gift, to be ascertained at a future time, who
are all to take in equal, or other definite proportions, the share amount
of each being dependent upon the ultimate number of people in the
class.

“Codicil” means a supplement or an addition to a will; it may explain,
modify, add to, subtract from, qualify, alter, restrain or revoke
provisions in an existing will. A codicil does not purport to dispose of
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the entire estate or to contain the entire will of the testator, nor does
it ordinarily revoke an entire prior will by expression or implication.

“Decedent” means a person who has died leaving property that is
subject to administration.

“Devisee” means any person to whom property is given by will.

“Domicile” means the place where a person has his or her true, fixed
and permanent home and principal establishment, and to which
whenever s/he is absent s/he has the intention of returning.

“Escheat” means reversion of property to the Tribe because no valid
heir or person to inherit exists.

“Fee land” means lands held in fee by the decedent whether located on
or off the Colorado River Indian Reservation. “Fee land” does not
include trust lands or lands governed by Article VII of the Land Code of
the Colorado River Indian Tribes.

“Fiduciary” as a noun means that person or institution who manages
money or property for another and who must exercise the highest
standard of care in such management activity, as an adjective, it
describes the nature of a trust, which is the highest and most
scrupulous duty owed to another.

“Half-blood” means the degree of relationship which exists between
those who have the same father or same mother, but not both parents
in common.

“Heir” means any person, including the surviving spouse, who is
entitled under the law governing intestate succession to an interest in
the property of a decedent.

“Incompetent” means a person who is substantially incapable of
managing his or her property or caring for himself or herself by reason
of infirmities of aging, developmental disabilities, or other Ilike
incapacities.  Physical disability without mental incapacity is not
sufficient to establish incompetence.

“Interested Party” means a person who has a recognizable stake (and
therefore standing) in a matter.

“Interested Witness” means any of the following:



An heir of the decedent.

2. A beneficiary named in any document offered for probate as
the will of the decedent.

3. A beneficiary of a trust created under any document offered
for probate as the will of the decedent.

4. A person named as Administrator or personal representative
in any document offered for probate as the will of the
decedent.

5. Additional persons as the Tribal Court may include.

’......l.

“Intestate” means one who dies without leaving a valid will, or the
circumstances of dying without leaving a valid will effectively disposing
of all of the estate.

“Intestate Succession” means succession to property of a decedent
who dies without a will or with a will that has certain provisions which
are not valid.

“Issue” when used to refer to persons who take by intestate
succession, means children, grandchildren, and lineal descendants of
more remote degree (except those who are the lineal descendents of
living descendents). The term includes adopted children and non-
marital children and their issue.

“Letters Testamentary” mean the formal document of authority and
appointment given to an executor or administrator by the Court,
empowering him/her to fulfill his/her duties as required by his/her
position as executor or administrator.

“Member” means an enrolled member of the Colorado River Indian
Tribes.

“Personal property” means all property other than real property and
income derived from real property.

“Real property” means any interest in land, including crops; buildings
or other improvements permanently attached to the land.

“Renounce” means to make an affirmative declaration of
abandonment. A waiver of rights.

"Reservation” means the Colorado River Indian Reservation.



“Residue” means the surplus or left over part of a testator’s estate
remaining after all the debts and distributions have been completed.

“Testator” means a decedent who dies leaving a will.

“Tribal Court” means the Tribal Court of the Colorado River- Indian
Tribes.

“Tribe” means the Colorado River Indian Tribes.

“Trust Property” means real or personal property, title to which is in
the United State’s government for the benefit of an Indian or an Indian
Tribe.

CHAPTER 2. ADMINISTRATIVE PROVISIONS

Section 1.201 Probate Judge

(A) The Tribal Council shall appoint a probate judge(s) who shall
administer the provisions of this Code. The appointments of any
probate judge(s) shall be made in a manner consistent with
Article II, Chapter A, Section 201 of the Law and Order Code as
amended.

(B) The Probate Judge may make orders consistent with the CRIT
Tribal Codes and applicable local rules of the Tribal Court. Such
orders may include:

Orders for the sale of personal property at public or private sale
for the compounding of debts, for the settlement of the estate as
insolvent;

Orders for the approval of bonds; and,

All other orders of an ex-parte nature as may facilitate the
settlement of estates.

The orders shall be in writing, signed by the probate judge
issuing the same, and shall be filed and recorded as an entry in
the proper record.

(C) The probate judge shall examine the bonds filed by the personal
representatives, with a view to ascertaining their sufficiency and
may approve the same. The judge may examine any inventory,
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sale, bill, account current, final account and vouchers filed
therewith, or examine into the condition of an estate generally.
Bond may be waived when good cause is shown.

(D) The probate judge shall have the authority to draft orders
requesting property of funds outside the exterior boundaries of
the Colorado River Indian Reservation to be delivered to the
Court for probate in the Tribal Court.

(E) The probate judge shall have the authority to develop probate
forms and set fees.

Section 2.202 Probate Clerk

(A) The probate judge shall appoint a probate clerk to fulfill the
duties and responsibilities enumerated in Section 2.202(B) of
this Code.

(B) Duties and responsibilities of the probate clerk:

1. Keep records and issue certified copies as provided for in
Section 2.203 of this Code.

2. Within twenty-four (24) hours of the filing of a petition for
summary distribution, the probate clerk shall post a copy
at the Tribal Court and Tribal Administration Building.

Section 2.203 Records and Certified Copies

The probate clerk shall keep a file for each decedent of all documents
filed with the Tribal Court under this Code and shall keep a numerical
index of all such estates to facilitate access to such records. Upon
payment of a fee, the probate clerk shall issue certified copies of any
document or paper so filed.

CHAPTER 3. RULES AND PROCEDURES

Section 3.301 Practice in Court

Unless specifically provided to the contrary in this Code or unless
inconsistent with its provisions, the Tribal Rules and Local Rules of Civil
Procedure shall apply, including the rules concerning vacation of
orders, to formal proceedings under this Code. Appeals shall be taken
in accordance with the Tribal Rules and Local Rules of Appellate
Procedure.



CHAPTER 4. SUMMARY DISTRIBUTION

Section 4.401 Small Estates

(A) Interested parties may file a petition for summary distribution,
without the administration of estate, where:

(1) At least thirty (30) days have lapsed since the
decedent’s death;

(2) The personal property belonging to the decedent’s
estate values not more than $15,000 dollars;

(3) The decedent is survived by a spouse or by one (1)
or more minor children.

(B) Any person filing a petition under this chapter must provide
notice of the petition for summary distribution to all other known
interested parties. Notice must include a statement advising the
recipients that s/he has fifteen (15) days from date of mailing,
as evidenced by a certified mail receipt, to file an objection to
the petition for summary distribution. Notice must be mailed no
more than forty-eight (48) hours from the time the petition is
filed.

Section 4.402 Information Reguired

(A) A petition for distribution of a small estate shall contain the
folltowing information:

The name of the decedent;
Place and date of decedent’s death;

Names, ages, and relationship to decedent of all heirs of
decedent and, if decedent dies testate; names, ages, and
relationship, if any, of all beneficiaries under his will;

Nature and extent of decedent’s personal property and
location of same;

State of existence or absence of a will with attachment of
original will if decedent dies testate;

Copy of death certificate or other adequate proof of death,;



Statement of all claims including those approved or
rejected for payment;

Affidavit stating that petitioner will send notice of the
petition for summary distribution to all known :nterested
parties by certified mail; and,

The Court may file a petition for the determination of heirs and
distribution of the estate at the request of an interested party.

(B) Copies of certified mail receipts for notices of petitions for
summary distribution shall be filed with the probate clerk within
forty-eight (48) hours of mailing.

Section 4.403 Posting

Within twenty-four (24) hours of the filing of a petition for summary

distribution, the probate clerk shall post a copy at the Tribal Court and

Tribal Administration Building.

Section 4.404 Findings and Final Orders

If the probate clerk finds that the total personal property of the estate
values not more than $15,000, more than thirty (30) days have
elapsed since the death of the decedent, the petition for summary
distribution is complete, and no interested party has contested the
summary distribution, the probate clerk shall order the estate
distributed pursuant to the decedent’s will, if any, or according to the
provisions of this Code.

Section 4.405 Contested Proceedings

In the event an interested party has filed an objection, the probate
clerk shall refer the matter to the probate judge for further
proceedings pursuant to Chapter 5 If decedent dies intestate, or
Chapter 8 if decedent dies testate (leaving a will).

CHAPTER 5. INTESTACY

Section 5.501 Tribal Members
Intestate succession and distribution of Tribal Member decedent
property shall abide by and follow the traditions and customs of the
Colorado River Indian Tribes.




Section 5.502 Non-Tribal Members

Intestate succession and distribution of Non-Tribal Member decedent
property shall be distributed through the proceeding set forth in
Section 5.503 through Section 5.515 of this Code.

Section 5.503 Administration

(A)

(B)

()

When a non-tribal member dies leaving an intestate estate
subject to the jurisdiction of the Colorado River Indian Tribes
Tribal Court under this Probate Code, any person claiming to be
an heir of the decedent, or the Tribe, may petition the Court for
a determination of the heirs of the decedent and for distribution
of such property. The petition shall contain the names and
addresses of all known persons known to the petitioners who
may be entitled to share in the distribution of the estate.

Whenever there is a valid will probated by the Court which does
not dispose of all the decedent’s property, a determination of the
heirs entitled to such property and its distribution shall be made
by the Court at or before the time the remainder of the estate is
distributed and without requiring a separate petition and
proceeding.

The following persons, if legally competent, shall be afforded the
priority of their listing for appointment as Administrator: the
surviving spouse, any child over 18 years of age, other blood
relatives, any adult person.

SECTION 5.504 Appointment of Administrator

A.

Upon receipt of a petition to administer an intestate estate, the
probate clerk shall schedule a hearing at which an Administrator
shall be appointed. Said hearing shall be scheduled far enough
in advance to allow the required notice to be made.

Notice of the hearing shall be made by the petitioning party or
by the Probate clerk if the Tribe is the petitioning party and shall
also be posted in a conspicuous place in the Tribal Administration
building and Tribal Court building.

The Court shall determine who is the proper person to appoint as
Administrator, and if such person manifests their willingness to
serve, order their appointment as Administrator.



SECTION 5.505 Qath of Administrator; Letters of Administration

A.

Upon their appointment as Administrator, the person appointed
shall take an oath to be prescribed by the Court to the effect
that they will faithfully and honestly administer the estate.

Upon taking the oath and filing the bond, if any is required, the
Administrator shall be granted letters of administration as proof
of their appointment.

SECTION 5.506 Duties of the Administrator

A,

The duties of the Administrator shall be:

1. To take constructive or physical possession of all property
of the decedent subject to this Probate Code as the Court
shall order, taking into consideration the interests of the
person(s) who may have occupied the homestead of the
decedent at the time of his or her death;

2. Within one month of appointment make an inventory and
appraisement of such property and file it with the Court;

3. Within one month of the appointment, determine and file
with the Court a list of all known relatives of the decedent,
their ages, their relationship to the decedent, and their
whereabouts if known;

4, Subject to the approval of the Court, ascertain and pay all
of the debts and legal obligations of the decedent;

5. Prosecute and defend actions for or against the estate;

6. Distribute the estate in accordance with the order of the
Court and file receipts with the Court showing distribution
of the estate.

The Administrator shall file a bond in an amount to be set by the
Court to insure their faithful, honest performance of their duties
as Administrator. Unless otherwise made to appear necessary or
desirable, no bond shall be required of an Administrator who is
the spouse or child of a decedent.

SECTION 5.507 Notice to Creditors
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The Administrator of the estate or the Probate clerk if no Administrator
is appointed shall cause notice to creditors to be posted in at least
three conspicuous places on the Reservation and published for three
consecutive issues in a publication of general distribution on the
Reservation. Said notice shall state that creditors have 90 days from
the date of the first publication of the notice to present their claims to
the Administrator or Probate clerk and that only those claims so
presented may be paid by the estate.

Section 5.508 Payment of Creditors

Payment to creditors of the decedent shall be made by the
Administrator. Payment to creditors shall be made by the Probate
clerk if no Administrator is appointed, but only upon the order of the
Court after determining the validity of the claims by affidavit or
personal testimony of the claimant.

All just claims of creditors allowed by the Court shall be paid before
distribution of the estate but shall be paid only after payment of the
family allowance and homestead allowances as provided herein.

Section 5.509 Accounting

Prior to the distribution of every estate for which an Administrator has
been appointed, such Administrator shall render an accounting to the
Court, for its approval, of all receipts and disbursements from the
estate, showing the present status of the estate and that it is ready for
distribution, and also showing the computation of any attorney’s
and/or Administrator’s fees involved for which approval for payment is
sought. In estates in which no Administrator is appointed, the Probate
clerk shall account to the Court for all transaction relating to the
estate.

Section 5.510 No Taker/Escheat to Tribe

If there is no taker of the intestate estate, the intestate estate passes
or escheats to the Tribe.

Section 5.511 Advancements

A. If a person dies intestate, property which they gave in their
lifetime to an heir is treated as an advancement against the
latter’s share of the estate only if declared in a contemporaneous
writing by the decedent or acknowledged in writing by the heir to
be an advancement. For this purpose, the property advanced is
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valued as of the time the heir came into possession or
enjoyment of the property or as of the time of death of the
decedent, whichever first occurs.

B. If the recipient of the property fails to survive the decedent, the
property is not taken into account in computing the intestate
share to be received by the recipient’s issue, unless the
declaration or acknowledgement provides otherwise,

Section 5.512 Debts to Decedent

A debt owed to the decedent is not charged against the intestate share
of any person except the debtor. If the debtor fails to survive the
decedent, the debt is not taken into account in computing the intestate
or other share of the debtor’s issue.

Section 5.513 Distribution ~ Closing the Estate

A, When it is made to appear to the Court that an estate is ready to
be distributed, the Court shall order such according to the rules
of intestate succession and this Probate Code.

B. The estate shall be closed and the Administrator shall be
dismissed and their bond released upon the filing of receipts and
an affidavit showing the estate is fully distributed, and after
being fully administered, is now ready to be closed.

Section 5.514 Descent and Distribution

A. In the event there is no will admitted to probate, the estate shall
be distributed by order of the Court as follows:

1. If a husband or wife survives and there is no issue over
the age of eighteen (18) survives, the husband or wife
shall take the entire estate.

2. If a husband or wife survives and an issue over the age of
eighteen (18) survives, the surviving husband or wife shall
take one-half and the balance is divided equally among the
surviving issue over the age of eighteen (18).

3. If no husband or wife survives, the surviving children will
take the entire estate in equal shares.
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4, If neither husband or wife or issue survives, the parents of
the decedent will take all of the estate, sharing it equally if
both survive or the survivor taking all if but one (1)
survives.

5. If no spouse, issue or parent survives, the brothers and
sisters shall inherit in equal shares, except that if pre-
deceased brother and sisters left issue, the issue shall
share equally in the interest of their predeceased parent.

6. If no spouse, issue, parent, sibling or issue of sibling
survives the estate shall escheat or pass to the Colorado
River Indian Tribes.

B. As used in this section, the words “children” and “issue” include
adopted children and children of unwed parents where paternity
has been acknowledged or established, except that:

1. A child may not inherit by intestate succession from or
through a parent whose parental rights with respect to said
child have been terminated pursuant to lawful authority;
and

2. A parent may not inherit by intestate succession from or
through a child with respect to which such parent’s
parental rights have been so terminated.

C. Afterborn Heirs. Relatives of the decedent conceived before
his/her death and born thereafter but before the estate is
distributed inherit as if they had been born during the lifetime of
the decedent.

Section 5.515 CRIT Custom and Tradition Distribution of Indian
Finery and Artifacts

Notwithstanding the provisions of this Probate Code relating to descent
and distribution, the surviving spouse or other surviving next of kin
may distribute any Indian artifacts and finery belonging to the
decedent in accordance with the customs and traditions of the Tribe
prior to the initiation of the administration of the estate. Such
distribution shall be in accordance with directions left by the decedent,
if any.
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CHAPTER 6. EFFECT OF HOMICIDE

Section 6.601

A.

A surviving spouse, heir or beneficiary who criminally and
intentionally kills the decedent is not entitled to any beéenefits
passing under this Code and the estate of the decedent passes
as if the Kkiller has predeceased the decedent. Property
appointed by the will of the decedent to or for the benefit of the
killer passes as if the killer has predeceased the decedent.

Any joint tenant who criminally and intentionally kills another
joint tenant thereby effects a severance of the interest of the
decedent so that the share of the decedent passes as their
property and the killer has no rights by survivorship. This
provision applies to joint tenancies in real and personal property,
joint accounts in banks, savings and loan associations, credit
unions and other institutions, and any other form of co-
ownership with survivorship-incidents.

A named beneficiary of a bond, life insurance policy, or other
contractual arrangement who criminally and intentionally kills
the principal obligee or the person upon whose life insurance
policy is issued is not entitled to any benefit under the bond,
policy or other contractual arrangement, and it becomes payable
as though the killer has predeceased the decedent.

Any other acquisition of property or interest by the killer shall be
treated in accordance with the principles of this Chapter.

A final judgment of conviction of an offense containing the
elements of criminal and intentional killing is conclusive for
purposes of this section. Decedent’s estate shall remain open
untit the final disposition of criminal charges against the
decedent’s spouse, heir or beneficiary.

CHAPTER 7. WILLS

Section 7.701 Who can make a will

Any person eighteen (18) or more years of age, or an emancipated
minor, and who is of sound mind can make a will.

Section 7.702 Making and Executing Wills
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Formal Wills. A will or codicil shall be in writing, subscribed by
the testator and attested by two disinterested witnesses. Any
bequest given in any will or codicil to a subscribing witness, or to
the spouse of such subscribing witness, shall be void unless such
will or codicil is legally attested without the signature of such
witness.

Holographic Wills. A will that does not comply with Section
7.702(A) of this Code is valid as a holographic will, whether or
not witnessed, if the signature and the material provisions are in
the handwriting of the testator.

Foreign Wills. To the extent it is not in conflict with the
provisions of this Code, any will executed according to the laws
of the Indian Tribe, country or state where it was executed may
be admitted to probate in the Tribal Court and shall be effectual
to pass any personal property of the testator situated within the
Colorado River Indian Reservation. Conflicting provisions of the
foreign will shall be invalid and distribution of the subject
personal property shall be distributed in accordance with Chapter
5 of this Code.

Section 7.703 Implied and Express Revocation of Wills

A.

If after the making of a will, the testator marries or is divorced,
or testator’'s marriage is annulled or dissolved, or a child is born
to the testator, or a minor child is legally adopted by testator,
and no provision has been made in such will for such
contingency, such marriage, divorce, annulment, dissolution,
birth, or adoption of a minor child shall operate as a revocation
of such a will, provided such divorce, annulment, or dissolution
shall not operate as a revocation of such will if the spouse of the
testator was not a beneficiary under such a will.

A will or codicil shall not be revoked in any other manner except
by burning, canceling, tearing, or obliterating it by testator or by
some person in testator's presence by testator’s direction, or by
a later will or codicil.

Section 7.704 Rules of Construction and Intention
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The intention of the testator as expressed in the testator’s will
controls the legal effect of the testator’s dispositions.

The following rules of construction apply unless a contrary intent
is clear in the will:

1.

All property; after-acquired property. A will is construed to
pass all personal property which the testator owns at their
death inciuding personal property acquired after the
execution of their wiil;

Beneficiary _must survive testator by 120 hours. A
beneficiary who does not survive the testator by 120 hours
is treated as if they predeceased the testator, unless the
testator’'s will contains language dealing explicitly with
simultaneous deaths, including common disaster, or
requiring that the beneficiary survive the testator or
survive the testator for a stated period in order to take
under the will;

Failure of testamentary provision. If a devise other than a
residuary devise fails for any reason, it becomes part of
the residual estate. If the residual estate is devised to two
or more persons and the share of one of the residuary
beneficiaries fails for any reason, their share passes to the
other residuary beneficiaries, or to other residuary
beneficiaries in proportion to their interests in the residue.

Class gifts. One who would have been a beneficiary under
a class gift if they had survived the testator is treated as a
devisee for purposes of this section, regardless of whether
their death occurred before or after the execution of the
will.

Generic Terms. Half-bloods, adopted persons and persons
born out of wedlock are included in class gifts terminology
and terms of relationships in accordance with rules for
determining relationships for purposes of intestate
succession, but a person born out of wedlock is not treated
as the child of the father unless the person is openly and
notoriously so treated by the father or unless paternity has
been judicially determined during the life of the father or in
some other manner which satisfies the court by clear and
convincing evidence that paternity has been conclusively
established.
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Ademption by Satisfaction. Property which a testator gave
in their lifetime to a person is treated as a satisfaction of a
devise to that person in whole or in part only if the will
provides for deduction of the lifetime gift, or the testator
declares in a contemporaneous writing that the gift is to be
deducted from the devise or is in satisfaction. For the
purpose of partial satisfaction, property given during the
lifetime is valued as of the time the beneficiary came into
possession or enjoyment of the property or as of the time
of death of the decedent, whichever comes first.

CHAPTER 8. PROBATE OF THE WILL

Section 8.801 Duty to Present Will for Probate

Every custodian of a will shall deliver the will to the Probate Clerk
within 30 days after receipt of information that the testator is
deceased. Any will custodian who fails or neglects to do so shall be
tiable for damages sustained by any person injured thereby.

Section 8.802 Proving, Contesting and Admitting Will

A. Proof of Will

1.

Upon initiating the probate of an estate, the will of the
decedent shall be filed with the Probate Clerk. The will may
be proven and admitted to probate by filing the affidavit of
an attesting witness which identifies such will as being the
will which the decedent executed and declared to be their
last will.

If the evidence of none of the attesting witnesses is
available, the Probate Clerk may aliow proof of the will by
testimony or other evidence that the signature of the
testator or at least one of the witnesses is genuine.

B. Contest of Will

1.

At any time within 90 days after a will has been admitted
to probate, or within such time as the Probate Judge shall
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establish in the case of an exempt estate, any person
having an interest in the decedent's estate may contest
the validity of the will. In the event of a will contest, the
Probate Clerk shall take no further action with respect to
the probate of the estate, but shall set a day and hour for
hearing before the Probate Judge on the will contest.

2. Relevant evidence shall be presented at the will hearing
concerning the decedent's capacity to execute a valid will
and the circumstances surrounding its execution., Every
reasonable effort shall be made to procure the testimony
of the attesting witnesses to the will, or if their testimony
is not reasonably available, an effort shall be made to
identify signatures to the will through other evidence.

C. Admission of Contested Will to Probate

1. Upon considering all relevant evidence concerning the will,
the Probate Judge shall enter an order affirming the
admission of the will to probate or rejecting such will and
ordering that the probate of the decedent's estate proceed
as if the decedent had died without executing the will.

Section 8.803 Petition for Letters Testamentary

A petition for |letters testamentary may be made by any person having
possession of a decedent's will. The petition must be in writing, signed
by the petitioner, and shall state the basis for the Probate Clerk’s
jurisdiction, the names of the heirs of the decedent, if known, and the
name or names of any person specified in the will as Executor and the
address of such person if known. The original copy of the will shali be
submitted to the Probate Clerk with the petition.

Section 8.804 Qualification of Executor

The Probate Clerk shall appoint an Executor to administer the estate.
The Executor shall be a competent adult and preference shall be given
to the person named in the will, followed by the surviving spouse, child
of the decedent over 18 years of age with preference given in
descending order of age, other blood relatives in order of their
closeness of relationship, any adult tribal member.

Section 8.805 Appointment of Executor
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A, Upon receipt of a petition for letters testamentary, the Probate
Clerk shall schedule a hearing at which an Executor wiil be
appointed and letters testamentary authorized. The hearing shall
be scheduled so that adequate notice to interested parties can
be made.

B. Notice of hearing shall be made by the petitioning party to all
persons named as takers under the will, and to all known heirs
of the decedent if different from the named takers, and also
posted in a conspicuous place in the Court building.

C. At the hearing, the Probate Clerk shall first determine the
validity of the decedent's will and then appoint an Executor to
administer the estate according to the terms of this Probate
Code and the decedent's will.

D. Letters testamentary shall be granted to the person appointed as
Executor upon their taking an oath, to be prescribed by the
Probate Clerk, to the effect that the Executor will faithfully and
honestly administer the estate, and upon the Executor’s filing of
bond, if required.

E. In the event an objection or challenge is raised by any interested
party to the will, the Probate Clerk shall take no further action;
and shall set and date and time for an evidentiary hearing before
the Probate Judge who will resolve the dispute.

Section 8.806 Duties of Executor; Bond

The duties of the Executor shall be the same as those prescribed in
this Probate Code for the Administrator of an intestate estate (Part 6),
and the Executor shall file a bond in a like manner and subject to the
same exceptions.

Section 8.807 Creditors

Notice to creditors, determination of the validity of claims, and
payment of claims shall be handled as prescribed for intestate estates,
Chapter 5 of this code.

Section 8.808 Accounting

Prior to the distribution of the estate remaining after payment of all
just claims and priority payments, the Executor shall submit to the
Probate Clerk for approval an accounting of all receipts and
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disbursements from the estate, showing the present status of the
estate and that it is ready for distribution, and also showing the
computation of any attorney’s and/or Executor’'s fees involved for
which approval for payment is sought.

Section 8.809 Distribution; Closing Estate

A.

When it is made to appear to the Probate Clerk that an estate is
ready to be distributed, the Probate Clerk shail order such
distribution according to the provisions of the decedent's will or
the rules of intestate succession, whichever is applicable, and
according to the rules set forth in this Probate Code.

The estate shall be closed and the personal representative of the
estate dismissed and their bond, if any, released upon filing with
the Probate Clerk receipts showing that the estate is fully
distributed, and also upon filing the personal representative's
affidavit that the estate is fully administered and ready to be
closed. "Personal representative" as used herein includes both
Administrators and Executors.

Section 8.810 Distribution: Order in which Assets Appropriated:

Abatement

Except as provided in subsection 8.810 (B), and except as
provided in connection with the share of the surviving spouse
who elects to take an elective share, shares of distributees
abate, without any preference or priority as between real and
personal property, in the following order:

1. Property not disposed of by the will;
2. Residuary devises;

3. General devises;

4, Specific devises.

For purposes of abatement, a general devise charged on any
specific property or fund is a specific devise to the extent of the
value of the property on which it is charged, and upon the failure
or insufficiency of the property on which it is charged, a general
devise to the extent of the failure or insufficiency. Abatement
within each classification is in proportion to the amounts of
property each of the beneficiaries would have received if full
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distribution of the property had been made in accordance with
the terms of the will.

If the will expresses an order of abatement, or if the
testamentary plan or the express or implied purpose of the
devise would be defeated by the order of abatement stated in
subsection 8.810 (A), the shares of the distributees abate as
may be found necessary to give effect to the intention of the
testator.

If the subject of a preferred devise is sold or used incident to
administration, abatement shall be achieved by appropriate
adjustments in, or contribution from, other interests in the
remaining assets.

Section 8.811 Property Discovered After Estate Closed

An estate may be reopened whenever necessary to dispose of a
decedent’s property discovered after their estate has been closed. The
Probate Clerk shall order distribution of the property to the person or
persons entitled thereto after making whatever orders appear
necessary to assure a just participation of the after discovered
property in the expenses of the estate.

CHAPTER 9. CREDITOR'S CLAIMS

Section 9.901

A.

Persons having claims against the estate of the deceased may
fite same with the Probate clerk at any time after the death of
the decedent and up to and including the time of the hearing.
All claims must be filed in writing and must be itemized in detail
and sworn to before the Probate clerk, or a person authorized to
administer oaths. Each such claim must be supported by an
affidavit of the claimant or someone on its behalf, that the
amount is justly due from decedent, that no payments have
been made on the account that are not credited thereon, and
that there are no offsets to the knowledge of the affiant.

All claims that have existed for more than the period prescribed
by the Arizona state laws applicable thereto shall not be allowed.

Claims of creditors shall be allowed priority in payment in the
following order:
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Probate fee;
Claims for expenses of last illness and funeral charges;

Claims of indebtedness due the Tribe of which decedent
was a member;

Claims authorized in writing by the Superintendent during
the lifetime of the decedent;

Claims of general creditors.
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CHAPTER 10. CUSTODY OF REMAINS OF DECEDENT

Section 10.1001 Control of Funeral Arrangements

A.

Control of funeral arrangements and disposition of the remains
of the decedent shall be based upon any wishes, instructions or
directions of the decedent as expressed in the decedent’s will.

If the decedent dies intestate or the decedent’s will is silent on
the issue of funeral arrangements, the control of funeral
arrangements and disposition of the remains of the decedent
shall be based upon any oral instruction made by decedent or
the decedent’s surviving spouse.

If the decedent dies intestate and the decedent’s will is silent
and decedent gave no oral instructions on the issue of funeral
arrangements and the decedent has no surviving spouse,
immediate family members (parents or siblings) shall control the
funeral arrangements and/or disposition of decedent’s remains.

If the decedent has no family available to make a decision,
control of the decedent’s funeral arrangements and disposition of
the remains shall be based on the customs of the Tribe.

CHAPTER 11, GUARDIANSHIP OF MINORS AND INCOMPETENTS

Section 11.1100 Purpose and Intent

The applicability of this Chapter is only in those situations or
circumstances where a minor child or mental incompetent requires the
appointment of a guardian of their person and/or property as the
result of a will or intestate succession. This Chapter is not intended
to provide a procedure for the appointment of a guardian that
would be governed by the Domestic Relations Code.

Section 11.1101 Definition of Guardian

A.

A guardian is an aduit appointed by the Probate Judge to take
care of the person or property of (1) a minor child with no
surviving parent or; (2) a person adjudged to be an
incompetent. The guardian must exercise the highest standard of
care for the ward, and is subject to regulation by the Tribal
Court.
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The Probate Judge, when it appears necessary or convenient,
may appoint guardians for the persons and/or property of either
children under the Court's jurisdiction or incompetents who have
no guardian legally appointed by will or deed. Such appointment
may be made on the petition of a relative or other person on
behalf of the child or incompetent, or a petition of the child if at
least fourteen (14) vyears of age. Before making such
appointment, the Court must cause such notice as the Court
deems reasonable to be given to any person having the care of a
child, and to such other relatives of a child residing on the
reservation as the Court may deem proper, and in cases of adult
incompetents, the Court may cause notice to be given to the
incompetent at least five (5) days before hearing the petition.

If a child is under the age of fourteen (14) years, the Probate
Judge may nominate or appoint their guardian. If the child is
fourteen (14) years of age or older, the child may nominate their
own guardian who, if approved by the Probate Judge, must be
appointed accordingly. If the guardian nominated by the child is
not approved by the Probate Judge, or if the child resides outside
of the reservation, or if, after being duly cited by the Probate
Judge, the child neglects for ten (10) days to nominate a
suitable person, the Probate Judge may nominate and appoint
the guardian in the same manner as if the child were under the
age of fourteen (14) years.

When a guardian has been appointed by the Probate Judge for a
child under the age of fourteen (14) years, the child, at any time
after the child attains that age, may nominate their own
guardian, subject to the approval of the Probate Judge. A
guardian appointed may as specified by the Probate Judge have
the custody and care of the education of the child and the care
and management of their property until such child arrives at the
age of eighteen (18), marries, is emancipated by the Tribal
Court, or until the guardian is legally discharged, provided,
however, that said guardian shall not have the authority, without
express written consent of the Probate Judge, to dispose of any
real or personal property of the child in any manner, including,
but not limited to, the child's Individual Indian Money Account
and any trust fund account. With respect to a child’s trust fund
account, the guardian shall be bound by this code. Said guardian
shall also have the authority to consent to the medical care and
treatment of the child.
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The Probate Judge may order that the Probate Clerk disburse
monthily reimbursement payments to the person or agency to
whom custody is granted under this code, provided sufficient
funds have been appropriated by the Tribal Council. Said
disbursements must be used by the person or agency with
custody of the child for the sole purpose of covering expenses
incurred in the care and custody of said child and shall not be
used for any other purpose. The use of said funds for any
purpose other than that described in this section shall subject
said person or agency to contempt of Court and to any criminal
and civil penalties or remedies provided by the Tribal code.

Section 11.1102 How Guardians are Appointed

A.

C.

By will. The last surviving parent or spouse of a minor or mental
incompetent may designate in a will the guardian for the minor
or mental incompetent. Upon determination by the Probate
Judge that the will is valid, and that the person designated is
willing to accept the responsibilities of guardianship, the Probate
Judge shall appoint the person designated; provided that for
good cause shown, the Probate Judge may decline to appoint the
person designated.

By Probate Judge appointment. Where a minor or mental
incompetent is in need of a guardian, and no guardian Is
appointed pursuant to a valid will, the Probate Judge may
appoint a guardian, to promote the best interests of the minor or
mental incompetent.

Hearing. In each case where a guardian is to be appointed,
either by will, or by Probate Judge appointment, a hearing shall
be held following notice to all interested parties.

Section 11.1103 Types of Guardianship

The types of guardianship shall include guardianship of property
and/or guardianship of the person. Guardianship of the person shall
include both temporary guardianship and permanent guardianship.

Section 11.1104 Guardianship of Property

The Probate Judge may appoint a guardian of the property of a child or
incompetent person under such terms and conditions as the Probate
Judge sets forth in the written order. The guardianship may cover all
property until the child reaches eighteen (18) years of age or until the

25



incompetent person becomes competent or it may be limited to only
specific property or a specific legal action as set forth in the written
order. A temporary or permanent guardianship of the person may also
include guardianship of the child's property if set forth in the written
order.

Section 11.1105 Permanent Guardianship

The Probate Judge may appoint a permanent guardian for the child
under such terms and conditions as the Probate Judge sets forth in the
written order. Permanent guardianship provides for permanent custody
of a child to someone other than the parent(s), although there is no
termination of the parental rights of the parents. There shall be a
presumption of continued permanent guardianship in order to provide
stability for the child. Permanent guardianship shall only be terminated
based upon the unsuitability of the permanent guardian(s) rather than
the competency or suitability of the parent(s). The parent(s’) and the
child's extended family shall be granted liberal visitation rights unless
deemed inappropriate by the Probate Judge.

Section 11.1106 Temporary Guardianship

The Probate Judge may appoint a temporary guardian under such
terms and conditions as the Probate Judge sets forth in the written
order, A temporary guardianship may be terminated if the Probate
Judge determines that it is in the best interests of the child to change
custody from the temporary guardian to a new guardian or to return
the child to the parent, guardian or custodian. The parent(s’) and the
child's extended family shall be granted liberal visitation rights unless
deemed inappropriate by the Probate Judge.

Section 11.1107 Who May File Guardianship Petition

Any person may file a petition for guardianship. The petition shall be
initiated either by the proposed guardian or by the child if at least
fourteen {(14) years of age.

Section 11.1108 Contents of Guardianship Petition

A.  The petition for guardianship shall include the following, to the
best information and belief of the petitioner.

5. The full name, address and tribal affiliation of the
petitioner;

26



6. The full name, sex, date and place of birth, residence and
tribal affiliation of the proposed ward;

7. The basis for the Court's jurisdiction;

8. The relationship of the proposed guardian to the proposed
ward;

9. The name and address of the person or agency having
legal or temporary custody of the proposed ward;

10. The type of guardianship requested;

11. In the case of alleged incompetent persons, the grounds
for incompetency; and

12. A full description and statement of value of all property
owned, possessed, or in which the proposed ward has an
interest (if guardianship of property is requested).

All petitions must be signed and dated by the petitioners, and
must be notarized.

Section 11.1109 Guardianship Report

A.

Upon the filing of a guardianship petition, the Probate Judge
shall immediately request that the social services department or
other qualified agency conduct a guardianship report on the
proposed guardian and report on the proposed ward. The
guardianship report shall contain all pertinent information
necessary to assist the Probate Judge in determining the best
interests of the proposed ward.

No determination can be made on a petition for guardianship
until the report has been completed and submitted to and
considered by the Probate Judge. The guardianship report shall
be submitted to the Probate Judge no later than ten (10) days
before the hearing. The Probate Judge may order additional
reports as it deems necessary.

Section 11.1110 Management of Property

A.

In the event that any guardian shall receive any money or funds
of any child or incompetent person during their term of office as

27



guardian, before taking and receiving into custody such money
or funds, the Probate Judge must require of such person a bond
with sufficient surety to be approved by the Probate Judge and in
such sum as the Probate Judge shall order, conditioned that the
guardian will faithfully execute the duties of their trust, and the
following conditions shall form the part of such bond without
being expressed therein:

1. To make an inventory of all the estate of the ward that comes
into their possession or knowledge and to return the same
within such time as the Probate Judge may order, and;

2. To dispose of and manage the estate according to law and for
the best interests of the ward, and faithfully to discharge
their trust in relation thereto, and also in relation to the
care, custody and education of the ward, and;

3. To render an account on oath of the property, estate and
money of the ward in their hand and all the proceeds or
interests derived therefore, and of the management and
disposition of the same, within three (3) months after their
appointment, and at such other times as the Probate Judge
directs, and at the expiration of their trust, to settle their
accounts with the Probate Judge or with the ward if the
ward is of full age, or their legal representative, and to pay
over and deliver all the estate, monies and effects
remaining in their hands, or due from them on such
settlement to the person who is legally entitled thereto.

4. The funds of any child or incompetent must be used by their
guardian solely for the support and education of such child
and for the support of such incompetent, and shall be
expended by the guardian in a reasonable manner
according to the circumstances and station in life of such
ward, and in such manner as can reasonably be afforded
according to the income and estate of said ward.

5. If determined to be appropriate by the Probate Judge, the
written order may set forth that the child's property may
not be used for the child's care, but rather to be managed
for the child until the child reaches the age of eighteen
(18) or is emancipated by the Tribal Court.

Section 11.1111 Incompetent Persons
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In case of incompetent persons, if after a full hearing and
examination upon such petition, and upon further proof by the
certificates of at least two qualified physicians showing that any
person is incompetent as defined in this Code, it appears to the
Probate Judge that the person in question is not capable of
taking care of himself or herself and of managing their property,
such Probate Judge must appoint a guardian of the person and
estate within the powers and duties specified in this Part.

Every guardian of an incompetent person appointed as provided
herein has the care and custody of the person of their ward and
the management of their estate until such guardian is legally
discharged,; the guardian must give bond to such ward in like
manner and with like conditions as before specified with respect
to the guardianship of a child.

A person who has been declared incompetent, or the guardian,
or any relative of such person within the third degree, or any
friend, may apply by petition to the Probate Judge to have the
fact of their restoration to capacity judicially determined. The
petition shall be verified and shall state that such person is then
competent. The Probate Judge shall require notice to be given of
a hearing upon said petition at some date after said petition has
been filed; and at the hearing upon said petition, witnesses shall
be examined and a determination made by the Probate Judge as
to whether the petition should be granted and the incompetent
person be declared of sound mind and capable of taking care of
himself or herself and his or her property, their restoration to
capacity shall be adjudged and the guardianship of such person,
if such person shall not be a child, shall cease.

Section 11.1112 Termination of Guardianship

A,

Upon motion of any person, or the Tribe, the Probate Judge may
provide notice and a hearing on whether to terminate a
guardianship. Grounds for termination shall include, but not be
limited to, personal use by the guardian of the assets of the
ward, failure to provide a reasonable level of care for the ward,
or the marriage of a minor ward.

Guardianship, including guardians of the property of the ward,
shall terminate automatically upon a minor reaching age 18, or
upon a mental incompetent being adjudged by the Probate
Judge to have regained legal capacity.
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ward, failure to provide a reasonable level of care for the ward,

or the marriage of a minor ward,

B. Guardianship, including guardians of the property of the ward,
shall terminate automatically upon a minor reaching age 18, or
upon a mental incompetent being adjudged by the Probate

Judge to have regained legal capacity.

CERTIFICATION

The foregoing Ordinance was enacted on April 11, 2003, duly approved
by a vote of 5 for, 0 against, and 1 abstained, by the Tribal Council of
the Colorado River Indian Tribes, pursuant to the authority vested in it
by Article VI of the Constitution of the Tribes, ratified by the Tribes on
March 01, 1975, pursuant to Section 16 of the Act of June 18, 1934
(25 U.S.C. § 476). This Ordinance is effective as of the date of its

enactment.

COLORADO RIVER INDIAN TRIBES

COLORADO RIVER TRIBAL COUNCIL

Mg 1
Daniel Eddy, It fhair;ia/

Sylvia Hon’ner, Secretary
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